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QUESTIONS ON APPEAL 


1. Did the lower court err in granting summary judgment 
for the Atlantic Coast Line where the female plaintiff was injured 
as a result of violent lurching on a stretch of track operated by a 
connecting carrier, where plaintiffs had contracted with the 
Atlantic Coast Line for through passage to Florida? 


2. Did the lower court err in granting summary judgment 
for the Pullman Company, where plaintiff was injured when thrown 
against a pointed ashtray, a sharp window sill and against a heavy 
chair which overturned against her, all in a car maintained and 
operated by The Pullman Company ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,384 


ALICE W. BRADFORD 
and 
T. WALTER BRADFORD, 
Appellants, 
Vv. 
ATLANTIC COAST LINE RAILROAD COMPANY | 
and ) 
THE PULLMAN COMPANY, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from summary judgments entered in favor of 
both defendants, and jurisdiction is based upon 28 U.S. Code 8 1291. 


STATEMENT OF FACTS 


Plaintiffs -- hereinafter referred to as appellants -- sued defend- 
ants -- hereinafter referred to as appellees -- for injuries sustained 


by the female appellant while they were passengers in a Pullman Car, 
on a train operated by the Atlantic Coast Line. The answer of the 
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Pullman Company admitted ownership of the car in which appellants 
were passengers, but denied any negligence on its part. The Atlantic 
Coast Line in its answer alleged that the stretch of railroad track upon 
which appellant was injured was under the control and operation of the 
Florida East Coast Railroad Company. Thereafter, in the affidavits of 
J. Henry Hatcher, attached to its motion for summary judgment and to 
its reply memorandum, the Atlantic Coast Line denied that it operated 


the train at the place where the injury occurred, denied that it operated 
in the District of Columbia, and denied that it entered into contracts for 
transportation with persons in this jurisdiction. It further alleged in 
said affidavits that the form of ticket issued to appellants contained the 
following limitation of liability: 


"Issued by Richmond, Fredericksburg and Potomac 
Railroad Company ... in selling this ticket and 
checking baggage hereon, the selling carrier acts 
only as agent, and is not responsible beyond its own 
line, except as such responsibility may be imposed 
by law with respect to baggage." 


In the affidavit attached to their supplemental memorandum in 
opposition to the motion for summary judgment, appellants stated that 
they were induced by advertisements of the Atlantic Coast Line to enter 
into a contract for through transportation to Miami, Florida, and back 
to the District of Columbia; that they went to offices of said Atlantic 
Coast Line in the District of Columbia, where they purchased tickets; 
that they were there notified that Atlantic Coast Line would provide 
through transportation; and that at all times they were led to believe 
that they were dealing only with Atlantic Coast Line. 


In the affidavit attached to the opposition to the motion for summary 
judgment filed by The Pullman Company, appellants charged said 
appellee with negligence in maintaining in their car a heavy moveable 
chair, which overturned upon appellant; a sharp, pointed metal ash tray, 
against which appellant was thrown and which caused her serious injury; 
and a hard metallic windowsill, without any padding, against which 
appellant was thrown. 





3 


The court at that time denied the motion of The Pullman Company, 
but granted the motion of Atlantic Coast Line for summary judgment. 


Thereafter, on the date scheduled for trial, the trial judge, in 
chambers, granted the orally-renewed motion of The Pullman Company 
for summary judgment. At that time, counsel for Pullman disclosed for 
the first time that the car in which appellants were travelling was 
actually owned by Atlantic Coast Line and merely leased to Pullman. 
This was in direct contradiction to the answer filed by Pullman which 
alleged ownership to be in The Pullman Company. : 


SUMMARY OF ARGUMENT 


(a) Appellants allege that they were induced to enter into a con- 
tract for through transportation to Miami and back by the Atlantic Coast 
Line. That at all times they dealt, and were led to believe they were 
dealing, with Atlantic Coast Line. Appellants submit that a carrier 
contracting to provide through transportation between two points is 
liable for negligence injuring passengers, even where such negligence 
occurs on a part of the route under control of a connecting carrier. 


(b) Appellants further contend that where a carrier represents 
itself to the public, and holds itself out, as being in control of certain 
transportation facilities, it is estopped to deny liability for injury to a 
passenger who has relied on such representations, even where in 
actuality said carrier is not in control of the mentioned facilities. 


(c) That it was negligent for The Pullman Company, and/or 
Atlantic Coast Line to operate and maintain a railroad car, which had, 
affixed to the wall, a sharp, pointed ash try, which punctured appellant's 
back; that it was further negligent to maintain in said car a heavy chair, 
unattached to any part of the car, which therefore could -- and did -- 


fall against appellant when a sudden lurch occurred. That finally, it 
was negligent to have hard metallic window sills, without any padding, 
when appellees knew or should have known of the danger of sudden 
lurches. | 





ll... rrr ——— ree 
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ARGUMENT 


Appellants contend that Atlantic Coast Line represented itself as 
operating through transportation facilities to Miami, Florida. That 
appellants, in reliance upon such representations, purchased tickets to 
Florida. Under these circumstances, appellants assert that Atlantic 
Coast Line is now estopped to deny that it operated the through trans- 
portation facilities on which appellants were passengers. Appellants 
refer to the case of Tarman, et al., v. Southard, 92 U.S. App. D.C. 297, 
205 F. 2d 705, in which it was held that the actual ownership of a taxi- 
cab was immaterial where a person injured while a passenger in that 
cab had been led to believe that the defendant taxicab company did own 
and operate said cab and, in reliance thereupon, became a passenger in 
the vehicle. 


Also, in the case of Rhone v. Try Me CabCo., 62 App. D.C. 201, 
65 F. 2d 834, where a passenger was induced by a cab association's 
advertising to become a passenger in a cab bearing the insignia of the 
said taxicab association, said association was estopped to deny owner- 
ship and operation of the cab in an action for injury to the passenger. 


The instant case also involves the situation of a carrier anda 
passenger who has been induced by advertisements and other represen- 
tations to use transportation facilities held out by said carrier as being 
under its own operation, control and ownership. Appellants therefore 
allege that in this situation, as in the above cited cases, where such 
representations of ownership and control have been made and where the 
passenger has relied upon the same and has been induced to use such 
facilities, that the carrier is estopped to come in and deny actual 
operation, control and ownership. 


Furthermore, appellants contend that they always dealt with 
Atlantic Coast Line, and enteréd into a contract with that appellee for 
through transportation. Appellants submit that where a carrier con- 
tracts with the passenger to provide through transportation between two 
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points, such carrier is the principal and any connecting carriers along 


the route are held as agents of said carrier and the said carrier is 
therefore liable for their negligent acts causing loss or injury to the 
passenger. 


Thus, in Battle v. Central Greyhound, 13 N.Y.S. 2d 357, 171 Misc. 
517, the passenger -- a Negro -- purchased a round-trip ticket between 
Buffalo, N. Y., and Montgomery, Ala., on the defendant line. In the 
middle of the trip a connecting line discriminated against said passenger 
because of his race and the passenger filed suit against the defendant 
company. Said defendant made a motion to dismiss on the grounds that 
it was not liable for the acts of a connecting carrier. The motion was 
denied, the Court holding that if there was a contract between the 
plaintiff and defendant for through transportation, then the defendant 
could be held liable for the acts of a connecting carrier. | 


In Guy v. Interstate Transit, 51 S.W. 2d 455, 244 Ky. 479, plaintiff 
alleged that he had contracted with the defendant for through trans- 
portation between Louisville and New Orleans. The defendant's agent 
testified that the contract was only for transportation part of the way 
and thereafter transportation would be provided by connecting lines. It 
was held that this presented an issue of fact for the jury. The Court 
ruled, 55 S.W. 2d 455, at page 458: 


"Appellee's agent knew when he sold the ticket 
to appellant the facilities that would be used in the 
transportation, and if he failed to disclose the facts, 
or if by express representation or by acts and con- 
duct amounting to a representation he held his com- 
pany out as assuming the obligation to transport 
appellant to New Orleans, or if he contracted for 
his company to undertake the entire obligation, then 
it would be a hard rule that would permit it to escape 
liability on the theory that acts complained of were 
committed by some undisclosed principal for which 
it was acting as agent. A party should not be per- 
mitted to assume one attitude when making a contract 
and another attitude when charged with a breach 
thereof." . 
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The Court thereupon ruled that the jury verdict for the plaintiff 
should not have been set aside by the trial court. 


In Omaha & R.V.R. Co. v. Crow, 74 N.W. 1066, 54 Neb. 747, 
plaintiff purchased a ticket from Ord to South Omaha and was injured in 
transit. The defendant alleged that the negligence, if any, occurred on 
a connecting line. However, the Court held that there was a through 
contract for transportation between the plaintiff and the defendant and 
therefore as an initial carrier it was liable for the negligence of a con- 
necting carrier through whose agency the contract for through trans- 
portation was being performed. 


In Penn Co. v. Loftis, 74 N.E. 179, 72 Ohio St. 288, it was held 
that a railroad may by contract, express or implied, make itself 
responsible for the safe passage of a passenger over an entire route 
covered by a ticket even beyond the limits of its own line. 


In Wheeler v. San Fran. & A.R.Co., 31 Cal. 46, in which a passen- 


ger was refused passage by a connecting carrier, it was held at page 53: 


"It now seems to be well settled that railroad 
companies, as common carriers, may make valid 
contracts to carry beyond the limits of their own 
road ... and thus become liable for the acts of other. 
carriers in no sense under their control." 


In Atch. T. & S. F. v. Roach, 35 Kan. 740, 12 Pac. 93, in which 
plaintiff bought a through ticket between New York and Hutchinson, 
Kansas, and then sued for loss and damage to his baggage during the 
course of the trip, it was held at 12 Pac., page 95: 


"While a railroad company cannot be compelled 
to transport to a point beyond its own line, it is well 
settled that it may lawfully contract to carry persons 
and property over its own and other lines to a destin- 
ation beyond its own route, and, when such a contract 
is made, it assumes all obligations of a carrier over 
the connecting lines as well as its own. In such cases 
the connecting carriers engaged in completing the 
carriage are deemed to be the agents of the first 
carrier, for whose negligence and default the contract- 
ing carrier becomes liable." 
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In the case of Barkman v. Penna. R. R. Co., 89 Fed. 453, plaintiff 
purchased a ticket from the Pennsylvania Railroad Company for a trip 
between Jersey City and Newark. In actuality the train carrying the 
plaintiff was operated by the Lehigh Valley Railway Company. On 
plaintiff's action for injuries sustained on said trip, defendant filed a 
demurrer based on the above facts but it was held that a railroad.con- 
tracting to carry a passenger between two points cannot relieve itself 
of its responsibility for safe conveyance by placing a passenger in the 
hands of another company and that therefore if said passenger is injured 
through the negligence of the carrying railroad the contracting railroad 
is nonetheless liable. | 


In El Paso etc. Ry. Co. v. Landon, 124 S.W. 744, where plaintiff 
purchased a ticket for a through passage actually serviced by three 
different railroads, it was held that plaintiff could recover against the 
company selling them the ticket for the negligence of any one of the 
railroads causing plaintiff injury. | 


In Barrow S.S. Co. v. Kane, 88 Fed. 197, it was ruled that a 
carrier's obligation to transport passengers safely cannot be delegated 
away to an independent contractor. Therefore, in that case defendant 
was held liable for the negligent actions of a tug boat company carrying 
passengers out from the dock to the defendant's boat. 


Therefore, appellants contend that Atlantic Coast Line is liable 
for the negligent acts of a connecting carrier. | 


In answer to this, ACL has taken two positions: (1) that it did 
not enter into a contract of transportation with appellants, and indeed 
conducted no business in the District of Columbia; and (2) that in any 
event, ACL is absolved of liability by the liability limitation paragraph 
printed on the ticket, and quoted above in the Statement of Facts. 


In support of its first position, ACL has submitted a supplemental 
affidavit of one J. Henry Hatcher, who alleges that no tickets of the 
Atlantic Coast Line are sold in the District of Columbia. ‘He states that 
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he sells tickets to Miami, Florida, "as agent for the R. F. & P. Com- 
pany ..."" However, this affidavit is contradicted by the other affidavit 
of this same Mr. Hatcher, who identifies himself, not as an agent for 
R. F. & P., but as "Assistant Traffic Manager of the Atlantic Coast 
Line Railroad Company”. Also, the facts that it was the office of the 
Atlantic Coast Line which sold the tickets; that ACL's advertisements 
were the inducing factors leading to the purchase of said tickets, and 
that appellants were at all times led to believe that ACL was the sole 
party involved; all the foregoing, appellants submit, set up genuine 
issues of fact as to whether ACL had indeed entered into a contract for 
through transportation, wherefore it was erroneous to grant summary 
judgment. 

With regard to the limitation of liability contained on the ticket, 
appellants contend that such provisions -- limiting liability -- should 
be strictly construed. If at all applicable to this case, wherein this 
clause in the ticket was not called to appellant's attention, then in any 
event such limitation itself merely limits the liability of the R. F. & P. 
Company, and does not even pretend to limit the liability of ACL. 


Finally, as to ACL, appellants contend that the revelations, made 
in chambers by Pullman's counsel, set up the further issue of ACL's 
liability as owner of the Pullman car, with its dangerous interior 
accoutrements. 


As to the liability of The Pullman Company -- either as owner or 
as operator of the car in question -- appellants contend that this 
appellee most certainly should have known that such cars are liable to 
undergo sudden jerks and lurches; wherefore it was apparently negli- 
gent to maintain in said car a sharp ash tray which punctured appellant's 
back when she was thrown against it. That furthermore it was negligent 
to maintain, in this car, heavy moveable furniture, which could, upon 


sudden lurches, fall upon and injure passengers. The same applies to 
the hard metal windowsill. Whereas the foregoing equipment might 
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all be perfectly safe and proper in a room ina home or apartment, 
appellants submit that a jury could quite properly have found the same 
to be dangerous in a moving railroad car, subject to sudden jerks, 
lurches, etc., and that the maintenance of such equipment in this car 
constituted negligence. 34 


CONCLUSION 


In view of the foregoing, appellants submit that the lower court 
erred in granting summary judgment in favor of appellees, wherefore 
they pray that this Court reverse and remand this cause for trial by 
jury. 


Respectfully submitted, | 


SAMUEL INTRATER 
ALBERT BRICK 


1010 Vermont Avenue, N. W. 
Washington 5, D.C. | 


Attorneys for Appellants 





Complaint for Personal Injuries - Passenger 


Answer of Defendant, Atlantic Coast Line 
Railroad Company, to Bill of Complaint 


Answer of The Pullman Company - 
Affidavit of J. Henry Hatcher (Exhibit A) 


Affidavit of Plaintiffs in Opposition to 
Motion of The Pullman Company for 
Summary Judgment - 8 @ 


Affidavit of Plaintiffs in Opposition to 
Motion of the Atlantic Coast Line 
Railroad Company for Summary 
Judgment «» «© «§ &© © « 


Supplemental Affidavit of J. Henry Hatcher 


Order Granting to the Defendant Atlantic 
Coast Line Railroad Company its 
Motion for Summary Judgment 


Oder Denying Motion of the Defendant, 
The Pullman Company, for Summary 
Judgment 2 6 ew ltl 








APPELLANTS' APPENDIX 


[ Filed October 8, 1954] 


IN THE UNITED STATES DISTRICT CCURT FOR THE 
DISTRICT OF COLUMBIA - CIVIL DIVISION 


ALICE W. BRADFORD 
and 

T. WALTER BRADFORD 

1628 Columbia Road, N. W. 

Washington, D. C., 


Plaintiffs, 
Vv. 


ATLANTIC COAST LINE RAILROAD 


) 

) 

) 

) 

) 

) Civil Action No. 4306-54 

) 
COMPANY, 

) 

) 

) 

) 

) 

) 

) 

) 

) 


a body corporate, 
814 Connecticut Avenue, N. W. 
Washington, D. C. 


PULLMAN COMPANY, 
a body corporate, 
Union Station 
Washington, D. C., 


Defendants 


COMPLAINT FOR PERSONAL INJURIES - PASSENGER 


1. Plaintiffs are adult citizens of the United States and residents 
of the District of Columbia and the amount in controversy, exclusive of 
interest and costs, exceeds the sum of $3, 000. 00. | 

2. Defendants are foreign corporations having offices and doing 
business in the District of Columbia and are engaged as common carriers 


of passengers for hire. 

3. That on, to wit, October 20, 1951, the plaintiffs were pas- 
sengers for hire in a train, in a pullman car, owned by the defendant, 
Pullman Company, and operated by the defendant, Atlantic Coast Line 
Railroad Company, both body corporates, en route to Miami, Florida, 
“from Washington, D. C., where they had purchased said tickets; that 


—$—_——— 





2 
when said train was nearing said Miami, Florida, the plaintiff, Alice W. 
Bradford, was caused to fall and injure herself severely due to the 
negligence, carelessness and recklessness of the defendants through 
their agents, servants and employes, in the operation of said train. 

4. That as a result of the aforesaid negligence, carelessness 
and recklessness of the defendants, or either of them, plaintiff, Alice 
W. Bradford, sustained severe, painful and permanent injuries to her 
back, spine, ankle, wrist and neck; that she was bruised about the leg 
and body and that the damage to her nervous system is permanent; that 
she has suffered from great mental pain, anguish and will continue to 
suffer therefrom in the future; that the pain in her lower back, left ankle, 
wrist, neck and right leg still persists at the present time; that she has 
been compelled to expend great sums of money for medical care, treat- 
ment and attention and will be compelled to do so in the future; that she 
has lost great sums of money from not being able to continue her employ- 
ment in the government and was actually caused to retire three (3) years 
earlier than she would have done so due to the injuries sustained in this 
accident, causing great sums of money to be lost by her in the way of 
salary and in her retirement benefits. 

5S. Asa result of the aforesaid negligence, carelessness and 
recklessness of the defendants, or either of them, plaintiff T. Walter 
Bradford was compelled to expend sums of money for medical care, 
treatment and attention to his wife and that he has been damaged by loss 
of services, comfort, companionship and society of his wife due to the 
injuries aforesaid. 

WHEREFORE plaintiff, Alice W. Bradford, demands a judgment 
of the defendants, or either of them, in the sum of $60,000.00, and the 
plaintiff, T. Walter Bradford, demands a judgment of the defendants, or 
either of them, in the additional sum of $15,000.00, making a total judg- 
_ ment in the sum of $75, 000.00 which plaintiffs demand of defendants, or 
either of them, besides costs. . 








/s/ Albert Brick 


/s/ Samuel Intrater 
Plaintiffs demand trial by jury. * oe x 
/s/ Albert Brick ° Attorneys for Plaintiffs 





[ Filed October 19, 1954] 


ANSWER OF DEFENDANT, ATLANTIC COAST LINE 


RAILROAD COMPANY, TO BILL OF COMPLAINT 


Comes now the Atlantic Coast Line Railroad Company, a corpora- 
tion, one of the defendants named in the above-entitled cause and for 
answer to the Bill of Complaint filed herein says: 

FIRST DEFENSE : 

The Bill of Complaint does not set out a cause of action against 

this defendant upon which relief can be granted. 
SECOND DEFENSE 

This defendant admits it is a foreign railroad corporation, and a 

common carrier of passengers for hire but it is without knowledge or 


information sufficient to form a belief as to the truth of any of the remain- 


ing allegations of the Bill of Complaint. 
THIRD DEFENSE 

The northern terminus of this defendant's railroad is Richmond, 
Virginia and it does not operate any line of railroad or trains into or out 
of the District of Columbia; one of the southern termini of this defendant's 
line of railroad is Jacksonville, Florida, where it connects with the lines 
of the Florida East Coast Railroad Company which operates a line of rail- 
road between Jacksonville, Florida and Miami, Florida, near which latter 
point plaintiff alleges she was injured, said Miami, Florida being a distance 
of some 365 miles south from Jacksonville Florida, and one of the south- 
ern termini of the said Florida East Coast Railroad Company. 

WHEREFORE defendant prays that the Bill of Complaint be dis- 
missed, and that it recover its costs in its behalf expended. 

/s/ Robert R. Faulkner 


Attorney for the Atlantic Coast 
Line Railroad Company, one of 


the Defendants, 
* * & 


[ Certificate of Service] 





[ Filed November 4, 1954] 
ANSWER OF THE PULLMAN COMPANY 


Now comes ThePullman Company, by its attorneys, and, for 
answer to the allegations of the complaint insofar as they relate to it, 
says: 
First Defense 
1-2. This defendant admits the allegations contained in paragraphs 
1 and 2 of the complaint. 
3-5. This defendant admits that on October 20, 1951 the plaintiffs 
were passengers for hire in a Pullman car owned by this defendant en- “ 
route to Miami, Florida from Washington, D.C., but this defendant is ‘ 
without sufficient knowledge or information to form a belief regarding 
the truth of the remaining allegations contained in paragraphs 3, 4 and 5 
of the complaint, except that it denies that any injury, loss or damage 
suffered by the plaintiffs or by either of them was caused by or due to - 
the negligence, carelessness or recklessness of this defendant or of its 
agents, servants or employees in the operation of said train or other- 
wise. 
Second Defense 
The complaint fails to state a claim upon which relief can be 
granted. 


DRURY, LYNHAM & POWELL 
By /s/ John E. Powell 


x kK x 
Attorneys for The Pullman Company 7] 
[ Certificate of Service] si 
“ 
[ Filed May 29, 1956] EXHIBIT A ‘ 
AFFIDAVIT OF J. HENRY HATCHER . 


J. Henry Hatcher, being duly sworn according to law, deposes 
and says that he is the Assistant Traffic Manager of the Atlantic Coast 
Line Railroad Company, and is personally familiar with the location of 
the railroad lines of the Atlantic Coast Line Railroad Company and the 
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operation of its passenger trains; that the northern terminus of the 
Atlantic Coast Line Railroad Company is Richmond, Virginia, and one 
of its southern termini is Jacksonville, Florida; that through passenger 
service is maintained between New York, New York, Washington, D.C... 
and Miami, Florida; that between New York, N. Y., and Washington, 
D.C., the cars of said train are operated and controlled by the Penn- 
sylvania Railroad, its engine, engine crew and other train crew members; 
that between Washington, D.C., and Richmond, Virginia, the cars are 
Similarly operated by the Richmond, Fredericksburg and Potomac Rail- 
road Company; that between Richmond, Virginia, and Jacksonville, 
Florida, the cars are similarly operated by the Atlantic Coast Line Rail- 
road Company, defendant; and between Jacksonville, Florida, and Miami, 
Florida, the cars are similarly operated by the Florida East Coast Rail- 
road Company; that Jacksonville, Florida, is a distance of some 366 
miles from Miami, Florida; that Atlantic Coast Line Railroad Company 
has no control or supervision whatever over the cars of said train before 


it reaches its line of railroad at Richmond, Virginia, nor after it leaves 
its line of railroad at Jacksonville, Florida. | 
/s/ J. Henry Hatcher 


[Jurat, dated May 28, 1956] 


[ Filed, June 27, 1956] 


AFFIDAVIT OF PLAINTIFFS IN OPPOSITION : 
TO MOTION OF THE PULLMAN COMPANY — 
FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA, ss: 

Alice W. Bradford and T. Walter Bradford, being first duly 
sworn on oath according to law, depose and say: that they are 
husband and wife and that the said Alice W. Bradford will be 
referred to hereinafter in this Affidavit as "wife" and that the said 
T. Walter Bradford will be hereinafter referred to in this Affidavit 
as "husband"; that on the occasion mentioned in the complaint 
herein the said husband and wife were passengers on a' car owned 
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and operated by the defendant The Pullman Company on a trip from 
Washington, D. C., to Miami, Florida; that said Pullman car had 
therein a heavy moveable chair which was in no way attached to any 
portion of the car; that said car further had affixed to the side thereof 
a sharp pointed metal ash tray; that said car further failed to have any 
handrails, padding, or other type of protection to avoid injury in the 
case of sudden lurches; that the wife was injured in said car as a result 
of being thrown from her feet by a sudden lurch; that at that time the 
said piece of heavy moveable furniture was overturned upon her and that 
she was further thrown against the aforementioned sharp pointed metallic 
ash tray, as a result of which the said wife was severely injured; that 
the windowsill in said Pullman car was also of a hard metallic nature 
without any padding whatsoever and that the wife was also thrown against 
said metallic windowsill, further causing injury to her; that as a result 
of the combined negligence of the defendant The Atlantic Coast Line in 
the operation of said train and the negligence of the defendant The Pullman 
Company in the maintenance of the facilities within said Pullman car, the 
wife was caused severe and permanent personal injury, that said negli- 
gence of the defendant, The Pullman Company, while entirely separate 
and distinct from the negligence of the defendant, The Atlantic Coast 
Line, was jointly responsible for the injuries in this case. 

/s/ Alice W. Bradford 

/s/ T. Walter Bradford 
[Jurat, dated June 27, 1956] a 


[ Filed June 27, 1956] 


AFFIDAVIT OF PLAINTIFFS IN OPPOSITION TO 
‘MOTION OF THE ATLANTIC COAST LINE RAIL- 
ROAD COMPANY FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA, ss: 
Alice W. Bradford and T. Walter Bradford, being first duly ~ 
sworn on Oath according to law, depose and say: that they are 
husband and wife and that the said Alice W. Bradford will be 
referred to hereinafter in this Affidavit as "wife'' and that the 
said T. Walter Bradford will be hereinafter referred to in this 
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Affidavit as "husband"; that said husband and wife were induced by ad- 
vertisements of the defendant, the Atlantic Coast Line, appearing in 
numerous newspapers, to enter into a contract with the said defendant 
for through transportation from Washington, D. C., to Miami, Florida, 
and return; that at no time were the said husband and wife notified that 
any other company or party or connecting carrier would participate in 
this through transportation other than the defendant the Atlantic Coast 
Line; that when the wife appeared at the offices of the Atlantic Coast 
Line, she was notified that said company would provide the through 
transportation to Miami, Florida; that she thereupon purchased a ticket 


for herself and a ticket for her husband with said company; that said 


tickets were collected from the husband and wife when they first boarded 
the train and Pullman car in Washington, D. C., and that thereafter no 
other tickets were collected from them; that their baggage was ticketed 
Straight through from Washington, D.C., to Miami, Florida, by the 

said defendant, the Atlantic Coast Line; that at no time on said trip did 
the husband or wife change trains or cars but their trip was straight 
through and uninterrupted except for the accident involved herein; that 

at all times their understanding was that their contract for through 
transportation was strictly with the defendant, the Atlantic Coast Line; 
that at no time after boarding the train and Pullman car were they advised 
by any of the employees of the defendant that a portion of this trip would 
be carried out under the supervision of any other connecting carrier, 
person or corporation, and that at all times they were under the complete 
and full understanding and impression that the through train from 
Washington, D. C., to Miami, Florida, was under the complete and 
absolute control and management of the defendant corporation; that in 

any event, upon information and belief acquired subsequent to the oc- 
currences herein, said husband and wife further aver that the railroad 
track itself upon which said accident occurred was jointly owned and 
operated by the defendant, the Atlantic Coast Line, and another company 


known as the Florida East Coast Line. : 
/s/ Alice W. Bradford 


[Jurat, dated June 27, 1956] /s/ T. Walter Bradford 





[ Filed August 8, 1956] 
SUPPLEMENTAL AFFIDAVIT OF J. HENRY HATCHER 


J. Henry Hatcher, being first duly sworn according to law, further +} 
deposes and says that the Atlantic Coast Line Railroad Company maintains 
a passenger and freight soliciting office in Washington, D. C., at 814 
Connecticut Avenue, Northwest; he further deposes and says that no 
passenger tickets of the Atlantic Coast Line Railroad Company have been 
or are now sold or purchased at any place in the District of Columbia, 
as its northern terminus is Richmond, Virginia. The only tickets 
plaintiffs could purchase in the District of Columbia, for transportation 
from Washington, D. C. to Miami, Florida over the lines of the Rich- 
mond, Fredericksburg and Potomac Railroad Company, the Atlantic 
Coast Line Railroad Company and the Florida East Coast Railroad 
Company are so-called coupon tickets of the Richmond, Fredericksburg 
and Potomac Railroad Company, the originating carrier, in form identical 
with that attached to this affidavit, which form of ticket states at the top; 

"Issued by Richmond, Fredericksburg and Potomac 

Railroad Company * * * in selling this ticket and 

checking baggage hereon, the selling carrier acts 

only as agent, and is not responsible beyond its own 

line, except as such responsibility may be imposed 

by law with respect to baggage." 
As part of this contract of transportation, coupons are attached covering 
transportation over the lines of the three railroads operating between 
Washington, D. C., and Miami, Florida. 

These tickets may be purchased either at the Union Station or at sie 
defendant's passenger and freight soliciting office, located at 814 Con- 
necticut Avenue, Northwest, Washington, D. C. At the latter office, 
they are sold through affiant, as agent for the R. F. & P. Company, and 
affiant and the ticket agents under him are bonded and accountable solely 
to the R. F. & P. Company; and all monies collected therefor are pay- - 
able solely to the R. F. & P. Railroad Company and not the Atlantic f 


Coast Line Railroad Company. 
/s/ J. Henry Hatcher 


[Jurat dated June 11, 1956] 


[ Filed January 24, 1957] 


ORDER 

This cause having come before the Court upon the motion of the 
defendant, Atlantic Coast Line Railroad Company, for summary judg- 
ment as to said defendant, and it appearing to the Court that said motion 
should be granted, it is, therefore, this 24th day of January, 1957, 

ORDERED, ADJUDGED AND DECREED: | 

That the motion for summary judgment as to the defendant Atlantic 
Coast Line Railroad Company be and hereby is granted. | 

PROVIDED, HOWEVER, that this Order shall not become final 
until such time as final adjudication is had in this Court on the issues 
between the plaintiff and the remaining defendant, The Pullman Company. 

/s/ Burnita Shelton Matthews 
JUDGE 

SEEN: 
/s/ Samuel Intrater 
Attorney for Plaintiffs 


/s/ Robert R. Faulkner 


Attorney for Defendant 
Atlantic Coast Line R. R. Co. 


[ Filed January 24, 1957] 
ORDER 


This cause having come before the Court upon the motion of the 
defendant, The Pullman Company, for summary judgment, and it ap- 
pearing to the Court that said motion should be denied, it is, therefore, 
this 24th day of January, 1957, 

ORDERED, ADJUDGED AND DECREED: ) 

That the motion of the defendant, The Pullman Company, for sum- 
mary judgment as to said defendant be and hereby is denied. 


SEEN: /s/ Burnita S. Matthews 
/s/ Samuel Intrater JUDGE 
Attorney for Plaintiffs | 
/s/ John E. Powell, Attorney for Defendant 
The Pullman Company 
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APPELLEE ATLANTIC COAST LINE RAILROAD 
COMPANY’S OPINION OF QUESTIONS 
PRESENTED 


In the opinion of Atlantic Coast Line Railroad Com- 
pany, one of the appellees, the questions presented are: 


1. Is an intermediate carrier by railroad liable to a 
through passenger for injuries sustained while a passenger 
on the tracks and train of the terminal carrier? 


2. (a) Admitting for the the purposes of this appeal 
that when the through coupon ticket was purchased at this 
appellee’s soliciting office, appellants were ‘‘notified’’ that 
this appellee would provide through transportation, was 
said ‘‘notice’’ an enforceable oral contract of transporta- 


tion, between appellants and this appellee covering trans- 
portation over the lines of all three railroad companies in- 
volved? 


(b) If so, is suit barred by the limitations statute? 


3. (a) Admitting for the purposes of this appeal that 
the car in which plaintiff was riding in the train of the 
terminal company was owned by this appellee and was 
leased to and operated by appellee, The Pullman Company, 
(first raised in this appeal), do appellants have a cause 
of action against this appellee? 


(b) If so, is suit barred by the limitations statute? 
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IN THE 
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For THE District or CotumBra Cirrcurr 


No. 14,384 


ALICE W. BRADFORD and T. WALTER BRADFORD, 
Appellants 
v. 


ATLANTIC COAST LINE RAILROAD COMPANY 
and 
THE PULLMAN COMPANY, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF OF APPELLEE, ATLANTIC COAST LINE 
RAILROAD COMPANY 


STATEMENT OF THE CASE 


This is an appeal from the ruling and action of the Mo- 
tion Judge of the U. S. District Court in granting Atlantic 
Coast Line Railroad Company’s motion for summary judg- 
ment upon the ground that the alleged negligence com- 
plained of occurred while appellant was a passenger on a 
train of the Florida East Coast Railway at a point some 
360 miles off the line of this appellee. 
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THE FACTS 


In Paragraph 3 of the bill of complaint, plaintiffs al- 
lege 


‘<That on,to wit, October 20, 1951, the plaintiffs were 
passengers for hire in a train, in a pullman car, owned 
by the defendant, Pullman Company, and operated 
by the defendant, Atlantic Coast Line Railroad Com- 
pany, both body corporates, en route to Miami, Florida, 
from Washington, D. C., where they had purchased 
said tickets; that when said train was nearing said 
Miami, Florida, the plaintiff, Alice W. Bradford, was 
caused to fall and injure herself severely due to the 
negligence, carelessness and recklessness of the de- 
fendants through their agents, servants and employes, 
in the operation of said train.’’ (Appellants’ App. pp. 
1-2) (Emphasis added) 


In its answer, this appellee set up three defenses, the 
third of which reads as follows: 


‘“‘The northern terminus of this defendant’s rail- 
road is Richmond, Virginia, and it does not operate 
any line of railroad or trains into or out of the Dis- 
trict of Columbia; one of the southern termini of this 
defendant’s line of railroad is Jacksonville, Florida, 
where it connects with the lines of the Florida East. 
Coast Railroad Company which operates a line of 
railroad between Jacksonville, Florida, and Miami, 
Florida, near which latter point plaintiff alleges she 
was injured, said Miami, Florida being a distance of 
some 365 miles south from Jacksonville, Florida, and 
one of the southern termini of the said Florida East 
Coast Railroad Company.’’ (Appellants’ App. p. 3) 


Thereafter this appellee filed a motion for summary 
judgment, supported by affidavit of J. Henry Hatcher, 
who deposed that he was an Assistant Traffic Manager of 
this appellee; that the northern terminus of this appellee’s 
lines of railroad is Richmond, Virginia, and one of its 
southern termini is Jacksonville, Florida; that through 
passenger service is maintained between New York, New 
York, Washington, D. C., and Miami, Florida; that be- 
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tween New York, and Washington, the cars are operated 
in a train owned and controlled by the Pennsylvania Rail- 
road; that between Washington, and Richmond, the cars 
are operated in a train owned and controlled by the Rich- 
mond, Fredericksburg & Potomac Railroad Company; that 
between Richmond and Jacksonville, the cars are operated 
in a train owned and controlled by the Atlantic Coast Line 
Railroad Company, defendant; and between Jacksonville 
and Miami, the cars are operated in a train owned and 
controlled by the Florida East Coast Railroad Company; 
that Jacksonville is a distance of some 365 miles from 
Miami; and that this appellee has no control or super- 
vision whatever over said cars before they reach its line 
of railroad at Richmond, nor after they leave its line of rail- 
road at Jacksonville. (Appellants’ App. p. 5) 


Appellants filed a memorandum in opposition. Later 
appellants filed a supplemental memorandum in opposi- 
tion, accompanied by affidavit alleging that she was in- 
duced by advertisements of this appellee* 


‘‘to enter into a contract for through transportation 
to Miami, Florida, and back to the District of Colum- 
bia; that they went to offices of said Atlantic Coast 
Line in the District of Columbia, where they pur- 
chased tickets; that they were there notified that 
Atlantic Coast Line would provide through transpor- 
tation; and that at all times they were led to believe 
that they were dealing only with Atlantic Coast Line.’’ 


This appellee filed a reply memorandum and a supple- 
mental affidavit by Mr. Hatcher in which he averred that 
no passenger tickets of this appellee ‘‘have been or are now 
sold or purchased at any place in the District of 
Columbia’’; that the only tickets plaintiffs could purchase 
in the District of Columbia for transportation from Wash- 
ington, D. C., to Miami, Florida, over the lines of the Rich- 
mond, Fredericksburg & Potomac Railroad Company, the 


“Appellants’ Brief, p. 2. 
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Atlantic Coast Line Railroad Company and the Florida 
East Coast Railway 


‘tare so-called coupon tickets of the Richmond, Fred- 
ericksburg and Potomac Railroad Company, the origi- 
nating carrier, in form identical with that attached 
to this affidavit, which form of ticket states at the 
top: 


‘< <Tssued by Richmond, Fredericksburg and Potomac 
Railroad Company * * * in selling this ticket and check- 
ing baggage hereon, the selling carrier acts only as 
agent, and is not responsible beyond its own line, 
except as such responsibility may be imposed by law 
with respect to baggage.’ 


‘‘As part of this contract of transportation, coupons 
are attached covering transportation over the lines 
of the three railroads operating between Washington, 
D. C., and Miami, Florida. These tickets may be pur- 
chased either at the Union Station or at defendant’s 
passenger and freight soliciting office, located at 814 
Connecticut Avenue, Northwest, Washington, D. C. 


At the latter office, they are sold through affiant, as 
agent for the R.F. & P. Company, and affiant and the 
ticket agents under him are bonded and accountable 
solely to the R.F. & P. Company; and all monies col- 
lected therefor are payable solely to the R.F. & P. Rail- 
road Company and not the Atlantic Coast Line Rail- 
road Company.’’ (Appellants’ App. p. 8) 


The record on appeal contains a further affidavit of 
W. T. Marable, Assistant Secretary of this appellee, which 
was filed with the Court on the day of the argument, a 
copy having been sent appellants’ counsel. This affidavit 
is made a part of the record, is not included in appendix 
of appellants but is included in the appendix to this brief. 
In the main, it is merely a confirmation of the affidavit of 
Mr. Hatcher. 
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SUMMARY OF ARGUMENT 
1. By federal statute: 


(a) It is the duty of every common carrier to establish 
reasonable through routes with such other carriers and 
just and reasonable rates. (Title 49, See. 1(4), U.S.C.) 


(b) It is the duty of every such common carrier estab- 
lishing through routes to provide reasonable facilities 
for operating such routes. (Title 49, Sec. 1(4).) 


(c) It is declared unlawful for any common earrier to 
receive from any person a greater or less compensation 
for any service rendered or to be rendered, in the trans- 
portation of passengers. (Title 49, Sec. 2.) 


(d) It is declared unlawful to give any undue preference 
or advantage to any particular person. (Title 49, Sec. 
3(1).) 

(e) All carriers subject to the Act are required to afford 
all reasonable and equal facilities for the interchange of 
traffic between their respective lines and connecting lines 


in delivering passengers to and from connecting lines 
(Title 49, Sec. 3(4).) 


(f) No carrier can extend any person any privilege or 
facilities in the transportation of passengers or property 
except as are specified in the tariffs. (Title 49, Sec. 6(7).) 


(g) Every common carrier is required to file with the 
Interstate Commerce Commission and keep open for in- 
spection schedules showing all rates, fares, charges and 
so forth. (Title 49, Sec. 6(1).) 


(h) Carriers are required to interchange their cars. 
(Title 49, Sec. 1(10), (11).) 


2. Where a passenger purchases a through passenger 
coupon ticket over the lines of several connecting carriers, 
the passenger is bound by the written contract and (a) the 
selling carrier has a legal right to limit its liability to its 
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line of railroad, and (b) the only carrier liable for any 
injuries sustained is the carrier on whose line of railroad 
the passenger was being transported at the time of the 
injury. 

3. Admitting for the purposes of this appeal that when 
appellants purchased their R.F. & P. through cupon tickets 
at this appellee’s soliciting office they were ‘‘notified’’ this 
appellee would provide through transportation over all 
three railroads involved, nevertheless: 


(a) Appellants are bound by the written contract. 


(b) The alleged ‘‘notice’’ was not an enforceable contract 
because the Interstate Commerce Act declares it shall be 
unlawful for any carrier to extend to any person any privi- 
lege or facilities in the transportation of passengers except 
as are specified in the tariffs, and 


(c) Even if otherwise an enforceable oral contract, suit 
is barred by the local limitations statute. 


4, Admitting for the purposes of this appeal that the 
car in which appellant was riding in the train of the Flor- 
ida East Coast Railway was owned by this appellee and 
was leased to and operated by appellee, The Pullman Com- 
pany, if appellant has a cause of action 


(a) It is against the Florida East Coast Railway as op- 
erator of the train, 


(b) If against this appellee, this appellee’s defense is 
identical with that of The Pullman Company, and 


(c) Suit against this appellee is barred by the local limi- 
tations statute. 
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ARGUMENT 
Preliminary 


Because of what this appellee believes to be unusual 
claims,’ we believe it will be helpful to the Court to give 
a brief history of car interchange and through rates. In 
the early history of railroad operation, railroads retained 
their cars on their own lines of railroad and through 
freight and passengers were discharged at junction points 
and reloaded in cars of the connecting carriers.” This re- 
sulted in a great waste of time and money and the rail- 
roads voluntarily entered into interchange rules permitting 
their ears to go through to destination on foreign lines 
under an arrangement whereby a so-called per diem charge 
was made which barely represented ownership costs.* 
Through passenger train service was effected in a similar 
manner.* Later, by statute,° Congress made this practice 
mandatory, and required carriers to interchange cars, to 
provide joint rates, fares and charges and publish them, and 
made it unlawful for any carrier to give undue preference 
to any passenger or shipper.® Because of this change in 
practice, it often happened that where a freight shipment 
was made over several lines of railroad and it had arrived 
at the destination in a damaged condition, while the con- 
signee could sue the carrier causing the damage, it was 


1 First, the ‘‘notice’’ claim and second, the ‘‘car ownership’’ claim, nearly 
5 and 7 years, respectively, after the alleged accident. 


2C.RI. § P. v. U.S., 284 US. 80, 97, 101; Commonwealth v. Union Pac., 
214 Ky. 339, 283 S.W. 119, 49 ALR 1090; Pratt v. Gr. Trunk Ry., 95 US. 43. 


3 New England Divisions Case, 62 I.C.C. 513; Virginia Blue Ridge Ry. v. 
Southern By., 96 L.C.C. 591, 1925; Jefferson § N.W. By. Co. v. M. KE. & T. 
Ry. Co. of Texas, 102 I.C.C. 72, 1925; Marcellus ¢ Otisco Co. v. N. Y¥. Cen- 
tral BR. Co., 104 I.C.C. 389, 1925; and Rules for Car Hire Settlement, 160 
L.C.C. 269, 1930. , 


4 Louisville g Nashville B.B. Co. v. Chatters, 279 U.S. 320, post p. 11. 
5 Point 1(h), Summary of Argument; note 2, ante. 
6 Ibid. 
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often impossible to determine on which line the damage 
had occurred. To relieve shippers, Congress passed the 
so-called Carmack Amendment,’ which provides that the 
originating carrier shall issue a through bill of lading and 
that both the originating carrier and the delivering carrier 
shall be liable ‘‘to the lawful holder thereof, for damage 
to such property caused by it or by any common carrier 
* * * to which such property may be delivered or over 
whose line or lines such property may pass within the 
United States * * *.’? As stated in Reider v. Thompson:® 


“The purpose of the Carmack Amendment was to 
relieve shippers of the burden of searching out a par- 
ticular negligent carrier from among the often numer- 
ous carriers handling an interstate shipment of 
* *% 89) 


goods: 


While the amendment increased the liability of the 
originating and delivering carriers, it did not increase the 
liability of the connecting carriers. Neither did it relieve 


the connecting carriers of liability for negligence or loss 
occasioned by their own negligence or default.® 


This amendment was limited solely to freight shipments. 
In C.R.1.¢€P. Ry. v. Maucher,” the Supreme Court said: 

“<* * * But the Carmack Amendment deals only with 

the shipment of property. Its language is so clear as 


to leave no ground for the contention that Congress in- 
tended to deal with the transportation of persons.* * *’’ 


The obvious reason for this limitation was that while it 
was often difficult to determine on what railroad a freight 
shipment was damaged, a passenger could readily determine 
on what railroad he was injured in case of an accident. 

7 Title 49, Sec. 20(11), U.S.C. 


8 339 U.S. 113, 119; NV. ¥. & Norfolk ER. v. Peninsula Exchange, 240 U.S. 
34:. 37, 


9 Goliger Tr. Co. v. C. N. & W., 184 F. (2d) 876. 
10 248 U.S. 359, 363. 
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Pertinent Facts 


It is undisputed that appellants purchased their railroad 
transportation at the soliciting office of this appellee; that 
the tickets were sold to them by an employee of this appellee 
who was also ticket agent for R.F. & P., the originating 
carrier, and accountable only to that company; that the 
tickets purchased (a copy of which is in the record) were the 
usual through coupon ticket form which contained a state- 
ment on its face that they were ‘‘issued’”’ by R.F. & P. and 
that ‘‘in selling this ticket *** the selling carrier acts only as 
agent and is not responsible beyond its own line***’’; that 
there is attached to the form one ‘‘ Atlantic Coast Line Rail- 
road’’ ticket providing for transportation from Richmond 
to Jacksonville, Florida, and another providing for trans- 
portation from Jacksonville to Richmond, each of which has 
the further printed statement ‘‘issued by Richmond, Fred. 
& Potomac R.R. Company via RF&P, ACL FEC’’; and that 
there are attached two similarly worded ‘‘ FEC”? tickets pro- 


viding for transportation from Jacksonville to Miami and 
from Miami to Jacksonville. Obviously, appellants did not 
inspect the ticket. In Para. 3 of the Bill of Complaint, 
plaintiffs allege they were passengers for hire evidenced by 
tickets purchased at Washington, D.C. 


In a supplemental memorandum in opposition to this 
appellee’s motion for summary judgment, filed nearly 5 
years after the alleged accident (p. 2 appellants’ brief), 
appellants claimed that when they purchased the tickets at 
this appellee’s soliciting office they were ‘‘notified’’ this ap- 
pellee would provide through transportation over all three 
railroads; and at page 3 of their brief in this Court, nearly 
7 years later they assert the car in which appellant was rid- 
ing when injured while in the train of the F.E.C. was owned 
by this appellee and leased to appellee, The Pullman Com- 


pany. 
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Duty Imposed by Interstate Commerce Act 


As pointed out in paragraph 1 of the Summary of Ar- 
gument, the Interstate Commerce Act imposes a duty upon 
common carriers to interchange cars and to establish 
through routes and just and reasonable through rates 
and fares. It is declared unlawful for any carrier to re- 
ceive or charge greater or less compensation for any ser- 
vice for the transportation of passengers, to give any un- 
due preference or advantage to any particular person or 
to extend to any person any privilege except those specified 
in the tariffs. 


The Selling Carrier May Legally Restrict Its Liability to Its 
Own Line of Railroad 


It is well settled law that a carrier selling through coupon 
passenger tickets over its own lines and those of its connect- 
ing and other carriers may restrict its liability to its own 
line of railroad. In Missouri Pacific Railroad Co. v. Prude,™ 
plaintiff purchased a round trip coupon ticket at Forrest 


Citv, Arkansas, which authorized travel over its lines to 
Texarkana, Arkansas, then over the Texas Pacific Railroad 
to Longview, Texas, and from the latter point over the In- 
ternational and Great Northern Railroad to Houston, Texas, 
and return over the same route. Claiming that while on the 
line of the last-named company she was assaulted by the Au- 
ditor, she instituted action to recover from the Missouri 
Pacific, the selling carrier. The defendant set up and estab- 
lished that the ticket called for passage over three inde- 
pendent lines and contained the following: ‘‘In selling 
this ticket and checking baggage hereon, the selling carrier 
acts only as agent and is not responsible beyond its own 
lines.”? The ticket was purchased over the telephone. 
When plaintiff reached the depot, paid the purchase price 
and ‘was handed the ticket in an envelope, she did not sign 


11156 Ark. 583, rev. 265 U.S. 99, 101. See also Spears v. Transcontinental 
Bus System, 226 F. 2d 94, 97; Solomon v. Pennsylvania Railroad, 96 F.S. 709. 
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or inspect it. The Supreme Court of Arkansas upheld judg- 
ment for plaintiff.” 


The Supreme Court reversed, saying: 


‘An interstate carrier is entitled to the presump- 
tion that its business is being conducted lawfully. 
Acceptance and use of the ticket sufficed to establish 
an agreement, prima facie valid, which limited the 
selling carrier’s liability. Mere failure of the pas- 
senger to read matter plainly placed before her can- 
not overcome the presumption of assent.’’ 


Where a Through Passenger Is Negligently Injured the Only 
Carrier Liable is the Owner and Operator of the 
Railroad and Train 


It is equally well settled that where a passenger is in- 
jured while riding on a through coupon ticket, the only 
carrier liable is the carrier on whose train he was being 
carried at the time of the injury. In Louisville € Nashville 
Railroad Co. v. Chatters, Chatters purchased a through 
coupon ticket at the office of the Louisville & Nashville 
Railroad in New Orleans, which entitled him to passage over 
the line of the Louisville & Nashville from New Orleans, 
to Montgomery, Alabama, over the Atlanta & West 
Point Railroad from Montgomery, to Atlanta, Georgia, 
and thence to Washington over the line of the South- 
ern. He took passage in New Orleans on a car of the 
Southern and proceeded in it on his journey until, while 
on the line of the Southern in Virginia, a window screen, 
attached to the outside of the car, became loosened and 
swung backward on its hinges so as to strike and break 
the car window behind it and injure respondent with pieces 
of flying glass. The train was made up by the Louisville 
& Nashville in New Orleans, and was operated under an 
agreement among the three carriers concerned, which was 


12 Appellants cited this State Court decision in their original opposition 
memorandum. 


18 279 U.S. 320. 
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not offered in evidence. But it appeared that the cars 
composing the train were furnished by the three carriers 
on the basis of their respective mileage; that each furnished 
locomotive power and train crews over its own line; and 
that each, while in possession of the train, was in exclusive 
control of it. 


The Court said: 


‘<* * * The complaint contained no allegation that 
respondent’s injury was due to negligence of the 
Louisville & Nashville. He contented himself with 
alleging and proving at the trial the accident and in- 
jury while he was traveling over the line of the South- 
ern on a through ticket purchased of the Louisville & 
Nashville. As already indicated, it appeared that the 
Louisville & Nashville had no control of the train after 
it left its own tracks and each carrier furnished its own 
locomotive power and train crew.’’ (pp. 329-30) 


In reversing the lower Court, which denied the motion of 
Louisville & Nashville, for directed verdict, the Supreme 
Court said: 


‘‘But there was no basis, either in pleading or proof, 
for a joint liability of both petitioners for the negli- 
gence of one. Neither of them, as a common carrier, 
was under any duty, either by the common law or 
statute, to transport or assume any responsibility for 
the transportation of respondent beyond its own line.’’ 
(p. 330) 


Appellee’s Contract Was Limited to Its Own Line of Railroad 


The Bill of Complaint is based on a contract of trans- 
portation from Washington to Miami. The undisputed rec- 
ord shows this a form of contract of R.F. & P. with at- 
tached coupon tickets of this appellee providing for passage 
from! Richmond to Jacksonville and return and coupon 
tickets of F.E.C. providing for transportation from Jack- 
sonville to Miami and return. 


Appellee’s contract covered merely transportation over 
its own line of railroad. Appellants were bound by this 
written contract. (Missouri Pacific v. Prude, supra.) And 
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since appellants admitted the accident occurred on the line 
of the F. E. C., no cause of action accrued against this 
appellee.* (L. & N.v. Chatters, supra.) 


The Oral “Notice” Did Not Create an Enforceable Contract 


The Bill of Complaint alleges appellant was injured 
October 20, 1951. Suit was filed October 8, 1954, just 12 
days short of the local limitations period and the suit was 
based upon the contract of transportation. This appellee’s 
motion for summary judgment was filed May 29, 1956. 
Appellants filed opposition and later on June 27, 1956 a 
supplemental memorandum, in which for the first time, 
they averred by affidavit that when they purchased their 
tickets at this appellee’s soliciting office they were ‘‘noti- 
fied that Atlantic Coast Line would provide through trans- 
portation’’. This was nearly five years after the accident. 


It is not unusual for railroad employees to serve in dual 
capacities for different railroads. The method employed 
for selling R.F.&P. tickets in the soliciting office of appellee 
is the same as that set out in the opinion of this Court in 
Cancelmo v. Seaboard Air Line. In that case, appellant 
claimed that the sale of R.F.&P. through tickets by an 
employee of the Seaboard Air Line Railway, who made the 
sale as ticket agent of the R.F.&P. and was accountable 
solely to that company in regard thereto, constituted ‘‘doing 
business’’. This claim was rejected by the Court.” 


In Philadelphia & Reading Railroad Co. v. McKibbin,* 
plaintiff claimed the selling of through tickets by a local 





14If claim had been filed with either F.E.C. or this appellant on rejection 
suit could have been filed against F.E.C. within the statutory period. 


1556 App. D.C. 225, 12 F. 2d 166. See also Atl. Coast Line BR Co. v. 
Goldberg, MCADC, 39 A. (24) 563. 


16 Cf, Peterson v. C. B. I. & P. BE Co., 205 U.S. 364; General Investment 
Company v. Lake Shore ¢ Michigan S. RB. Co., 260 U.S. 261. 


17 243 U.S. 264. 
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carrier, which included coupon tickets of foreign connecting 
carriers, constituted doing business by the foreign connect- 
ing carrier. This claim was rejected. 


Admitting that the notice was given by an employee of 
this appellee who was also a ticket agent for R.F.&P. 


(a) The mere ‘‘notice’’ did not create a binding con- 
tract of transportation ; 


(b) If in form of a contract (1) the rights of the parties 
were governed by the express terms of the written con- 
tract (Missourt Pacific v. Prude, supra) and (2) it was 
void because in violation of the prohibitive provisions of 
the Interstate Commerce Act, ante. 


(c) If any cause of action existed, it has been long since 
barred by the local limitations statute.** 


The cases cited by appellants were cited in the Court 
below. In all but the Rhone and Tarman cases, suits were 
brought against the originating, selling carrier. It will be 
readily observed that the Rhone and Tarman cases are not 
apposite. Suffice to say the remainder have been tacitly 
reversed by the decisions of the Supreme Court in the 
Chatters and Prude cases, ante, which were followed by 
the decisions in the Spears and Solomon cases, ante, p. 10. 


No Cause of Action Accrued Against This Appellee Because It 
Was the Owner of the Car in Which Appellants Were Riding 


Conceding that the car in which appellants were riding 
in the train of the F. E. C. was owned by this appellee and 
was leased and operated by appellee, The Pullman Com- 
pany, 


(a) No cause of action accrued against this appellee. 
The practice of operating through trains is explained in 
the Chatters case, ante, wherein the Supreme Court ex- 
pressly ruled that ‘‘neither the Southern nor the L. & N., 


18D, C. Code, See. 12-201. 
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as a common earrier, was under any duty, either by com- 
mon law or statute, to transport or assume any responsi- 
bility of the transportation of respondent beyond its own 
lines.”’ Whatever claim they had was against the F. E. C., 
the operating carrier. 


(b) If any cause of action existed, it has been long since 
barred by the local limitations statute.’® 


(c) If the appellants can assert this claim nearly seven 
years after the accident, since this appellee was lessor, its 
liability is no greater than The Pullman Company, lessee, 
and appellee adopts that company’s defense in this appeal. 


CONCLUSION 


There is no dispute as to any material fact.” It is re- 
spectfully submitted that the judgment of the lower court 
should be affirmed. 


Respectfully submitted, 


Rosert R. FavLKNER 
940 Shoreham Building, 
Washington 5, D. C. 
Attorney for Appellee, 
Atlantic Coast Line Railroad 
Company 


19 Tbid. 


20 Dewey v. Clark, 86 U.S.A.D.C. 137, 180 F. (2) 766; Algar v. Yellow Cab 
Co. —— U.S.A.D.C. 255 F. (2) 538. 
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APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 4306-54 


Auice W. Braprorp and T. Waiter Braprorp, 
1628 Columbia Road, N. W., Washington, D. C., Plaintiffs 


Vv. 


Atuantic Coast Livg Ramroap Company, a body corporate, 
814 Connecticut Avenue, N. W., Washington, D. C. 


PuLtuMan Company, a body corporate, 
Union Station, Washington, D. C., Defendants 


Affidavit 


Strate oF NortH CAROLINA 
County or New Hanover: 


W. T. Marable, being first duly sworn on oath, deposes 
and says that he is Assistant Secretary of the Atlantic 
Coast Line Railroad Company, a Virginia corporation, 
having its principal place of business in the City of Wil- 
mington, North Carolina; that as such officer of the At- 
lantic Coast Line Railroad Company, he has access to and 
is familiar with the corporate records of said Company 
and with the contracts between said Railroad Company 
and others. 


That the trains, cars and locomotives of said Railroad 
Company are operated by it in the transportation of pas- 
sengers and freight exclusively over its rails between Rich- 
mond, Virginia, and Jacksonville, Florida, and extending 
thence throughout the central part of the State of Florida 
to Tampa, St. Petersburg, Naples and Everglades City; 


That said Atlantic Coast Line Railroad Company owns 
no trackage and operates no trains along the east coast 
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of the State of Florida between Jacksonville and Miami, 
said line of railroad being owned and operated exclusively 
by the Florida East Coast Railway Company. Similarly, 
the Atlantic Coast Line Railroad company owns no track- 
age and operates no trains between Washington, D. C., 
and Richmond, Virginia, said line of railroad being owned 
and operated exclusively by the Richmond, Fredericksburg 
and Potomac Railroad Company. 


That the Atlantic Coast Line Railroad Company has no 
contract with the Richmond, Fredericksburg and Potomac 
Railroad Company or with the Florida East Coast Rail- 
way Company relating to the operation of through trains 
between Washington, D. C., and Miami, Florida, and re- 
turn. In the operation of said through trains, the Atlantic 
Coast Line Railroad Company is merely the intermediate 
carrier between Richmond, Virginia, and Jacksonville, 
Florida. That in the operation of southbound trains be- 
tween Washington, D. C., and Miami, Florida, the Rich- 
mond, Fredericksburg and Potomac Railroad Company de- 
livers cars to the Atlantic Coast Line Railroad Company 
at Richmond, Virginia, and upon such delivery the At- 
lantic Coast Line Railroad Company transports such ears 
to Jacksonville, Florida, and at that point delivers them to 
the Florida East Coast Railway Company and it has no 
control over the movement or operation of said cars beyond 
that point. 

/s/ W. 'T. Marasie 
W. T. Marable 
Assistant Secretary 
Sworn to and 
subscribed before me 
this 26th day of 
October 1956 


R. N. Gerry 
Notary Public 


My commission expires Jan. 12, 1958 
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BRIEF FOR APPELLEE 
THE PULLMAN COMPANY 


United States Court of Appeals 


For THE District or CoLumBia Circurr 
| 


No. 14,384 


Auice W. Braprorp and T. Water BRADFORD, 
Appellants, 
v. | 


Atiantic Coast Linz Ramroap Co. and 
THe Putman Compaxy, 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


Snicn: Staics Court of Apyeals 
Iror the 
District cf Coluxntia Circuit 


| 
SEED LUS 20 1958 ArtHur P.| Drury 


JouHn M. liynyam 
JoHN E. Powe.u 


= Fee 4) svar 1341 G Street, N.W. 


=: CLERK Washington 5, D.C. 


Attorneys for Appellee 
The Pullman Company 


WILSON - EPES PRINTING Co. - RE 7-6002 - WASHINGTON 1. D. C. 





No. 14,384 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee The Pullman Company 
the question presented is: 


Did the District Court properly grant summary judg- 
ment for The Pullman Company upon the record before 
it when the complaint alleged that the injuries complained 
of were caused by negligence in the operation of the 
train in which the plaintiffs were travelling? 
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Huited States Court of Appeals 


For tHe District or CoLtumBia CIRcvuItT 


No. 14,384 


Autce W. Braprorp and T. WaLTEer Braprorp, 
Appellants, 
Vv. 


ATLANTIC Coast Line Rattroap Co. and 
THE PULLMAN Company, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE THE PULLMAN COMPANY 


COUNTERSTATEMENT OF THE CASE 


On October 8, 1954 appellants filed suit in the District 
Court against Atlantic Coast Line Railroad Company and 
this appellee alleging that on October 20, 1951 the plain- 
tiff Mrs. Bradford suffered personal injuries. For pres- 
ent purposes, the only material allegations of the com- 
plaint are the following: 


3. That on, to wit, October 20, 1951, the plaintiffs 
were passengers for hire in a train, in a Pullman 
car, owned by the defendant, Pullman Company, 
and operated by the defendant, Atlantic Coast Line 
Railroad Company, both body corporates, en route 
to Miami, Florida, from Washington, D. C., where 
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they had purchased said tickets; that when said 
train was nearing said Miami, Florida, the plaintiff, 
Alice W. Bradford, was caused to fall and injure 
herself severely due to the negligence, carelessness 
and recklessness of the defendants through their 
agents, servants and employes, in the operation of 
said train. 


In its answer The Pullman Company denied that 
either of the plaintiffs was injured through its negli- 
gence in the operation of the train or otherwise [Appel- 
lants’ App. 4]. 


On June 11, 1956 this appellee filed a motion for sum- 
mary judgment supported by the affidavit of its Vice 
President, H. S. Anderson, which read, in part, as 
follows: 


The Pullman Company did not on October 20, 1951 
operate the train in which the plaintiff Alice W. Brad- 
ford is alleged to have been riding; said train was 
operated exclusively by the railroad over whose line 
said train was passing at the time when said plaintiff 
is alleged to have been injured. The Pullman Com- 
pany did not operate a train anywhere on October 
20, 1951; it has never operated a train and does not 
now operate a train or trains anywhere. 


On or about June 27, 1956 appellants filed an opposi- 
sion to Pullman’s motion for summary judgment to which 
was attached an affidavit of both appellants [Appellants’ 
App. 5]. The affidavit contained the following: 


* * * that on the occasion mentioned in the com- 
plaint herein the said husband and wife were pas- 
sengers on a car owned and operated by the defend- 
ant The Pullman Company on a trip from Washing- 
ton, D. C., to Miami, Florida; that said Pullman ear 
had therein a heavy moveable chair which was in no 
way attached to any portion of the car; that said ear 
further had affixed to the side thereof a sharp pointed 
metal ash tray; that said car further failed to have 
any handrails, padding, or other type of protection to 
avoid injury in the case of sudden lurches; that the 
wife was injured in said car as a result of being 
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thrown from her feet by a sudden lurch; that at that 
time the said piece of heavy moveable furniture was 
overturned upon her and that she was further thrown 
against the aforementioned sharp pointed metallic 
ash tray, as a result of which the said wife was 
severely injured; that the windowsill in said Pull- 
man car was also of a hard metallic nature without 
any padding whatsoever and that the wife was also 
thrown against said metallic windowsill, further caus- 
ing injury to her; that as a result of the combined 
negligence of the defendant The Atlantic Coast Line 
in the operation of said train and the negligence of 
the defendant The Pullman Company in the mainte- 
nance of the facilities within said Pullman car, the 
wife was caused severe and permanent personal in- 
jury; that said negligence of the defendant, The Pull- 
man Company, while entirely separate and distinct 
from the negligence of the defendant, The Atlantic 
Coast Line, was jointly responsible for the injuries 
in this ease. 

On January 24, 1957 Judge Matthews signed two or- 
ders, one granting summary judgment to the defendant 
Atlantic Coast Line [Appellants’ App. 9] and the other 
denying Pullman Company’s motion for summary judg- 
ment [Appellants’ App. 9]. 


The case was pretried on April 2, 1957, Pullman being 
the only defendant in the case at that time. The pre- 
trial order contains the following: 


Action for personal injury. PIf was a passenger in 
a pullman car proceeding from Washington to Miami. 
The ear lurched and plf was thrown against a metallic 
ashtray and injured. Plf claims deft was negligent in 
having unattached pieces of furniture in the moving 
ear. Also plf claims it was negligent to have sharp 
pointed equipment. 


Plf claims permanent injury to the nervous system. 
Permanent sacroiliac strain and back strain. 


Plaintiffs’ pretrial statement contained the following: 


* * * that when the train was nearing Miami, 
Florida, said train lurched, whereupon the plaintiff, 
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Alice W. Bradford, was caused to fall and at that 
time a heavy piece of movable furniture within the 
Pullman car was overturned upon her and she was 
thrown against a sharp pointed metallic ashtray which 
was fixed to the side of said Pullman car; that said 
plaintiff, Alice W. Bradford, was also thrown against 
a hard metallic windowsill, which windowsill was 
without any padding whatsoever and caused further 
injury to the plaintiff; that the defendant, Pullman 
Company, was negligent, reckless and careless in 
maintaining its facilities in the above-mentioned 
fashion and, as a result of said negligence, the plain- 
tiff, Alice W. Bradford, was caused severe and per- 
manent injury to the back, spine, ankle, wrist, and 
neck; * ® °, 

On May 1, 1957 Pullman took the deposition of both 
appellants. Mr. Bradford testified that on the occasion in 
question he and Mrs. Bradford were journeying to Miami, 
Florida, in Pullman ear R-507, Bedroom “C” [Dep. 5]. He 
said “the train gave this terrific jerk, a double jerk. It 
was not any little thing. As a matter of fact, I can truth- 
fully say that I thought the train was off the track” [Dep. 
8] and that, as a result, Mrs. Bradford was thrown against 
the window side of their bedroom where her back struck 
the side of the car, the window, the window sill and the 
built-in ashtray under the window and the chair in the 
room! fell upon her [Dep. 11, 21]. With respect to the 
ashtray, Mr. Bradford testified as follows: 


'Q. Did you examine the ash tray after Mrs. Brad- 
ford was injured? A. I examined it to the extent 
that when I saw that puncture and the blood I went 
over and said “My God, how could that happen?” I 
put my hand right on the point of it and it not only 
had one sharp point, but it had two. Incidentally, 
when I say point, that was the design of the ash tray. 
It was not the accident. 


Q. It was not bent or torn or anything? A. No 
sir, it would have taken a sledge hammer to have bent 
that thing. It was very solidly mounted into the 
window panel. 
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Q. So far as you could see it was in the form in 
which it was manufactured by the maker? A. I 
would say so, definitely. On that point I will say 
frankly that I have looked on various trains since then 
to find that identical ash tray and J have not been able 


to do it. 
[Dep. 28] 


Mrs. Bradford testified that “the train lurched and we 
were in the bedroom of the Pullman. It is a small space. 
The train lurched.” [Dep. 38] She likewise testified that 
she was thrown off her feet and struck her head, shoulder 
and upper back against the window side of the car and 
window sill, that she struck her lower back against the 
built-in ashtray below the window and that the chair in 
the bedroom either fell upon her or was pulled over by her 
in her efforts to retain her balance [Dep. 39, 41, 42, 44, 
45]. She further testified that when she arrived in Miami 
on October 20, 1951 she went to see Dr. Elder in that city 
[Dep. 54] who in turn sent her to another physician to 
have x-rays made [Dep. 55]. 


On May 24, 1957 Pullman took the depositions of Dr. 
S. F. Elder, the physician whom Mrs. Bradford had con- 
sulted in Miami on October 20, 1951, and Dr. Nelson T. 
Pearson, the roentgenologist in Miami to whom Dr. Elder 
had referred Mrs. Bradford. The depositions of these two 
doctors were taken by Pullman not for discovery purposes 
but for use at trial; appellants opposed the taking of these 
depositions and had no intention of having the testimony 
of the two physicians at trial either by producing them 
personally or by taking their depositions beforehand. Dr. 
Pearson’s complete report of his x-ray of Mrs. Bradford, 
made on October 22, 1951, reads as follows: 


Examination of the lumbar spine and lumbosacral 
area fails to show fractures of any of the vertebrae 
or their processes, and we see no indication of disc 
pathology. The lumbosacral articulation is negative 
for pathology, and excepting for very minor arthritic 
changes in both sacroiliac joints these areas are nega- 


tive. 
[Dep. 6] 
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Dr. Elder testified as follows: 


Q. What was the date you saw her or examined 
her the first time? A. The first time I ever met Mrs. 
Bradford was in my office on the 20th of October, 
1951. 


Q. What were her complaints at that time? A. At 
that time she stated that she had been injured that 
1uorning, and the approximate time was about 10:50 
A.M. Saturday, October the 20th, 1951, at which time 
the train lurched. She was standing, and she fell back- 
wards and struck a built-in ashtray—I don’t know 
what they call them, but it was fastened to the floor— 
vou have seen them in parlor cars, and so on. At 
which time she claims that she suffered slight lacera- 
tion of her back, which was just a slight break of the 
skin, and not even requiring a dressing. 

Q. Whereabouts on her back was that? A. On 
her back and on her left shoulder. And she suffered 
a bruise of her left leg, in the mid portion of her left 
thigh, and laterally—that’s outside—the side of her 
thigh. 


Q. On her left thigh, about half way, on the out- 
side. A. Yes, about midway—amid portion; and a con- 
tusion of her left shoulder posteriorly, and a slight 
little break in the skin; it required no dressing. At 
which time she stated she had an ovarian cyst, but 
examination of her abdomen, both inspection and 
palpation revealed no apparent external visible or 
palpable evidence of any injury to her abdomen. I 
would say at that time her abdomen was negative 
surgically. 

Q. Doctor, did you make a complete examination 
of her, or did you restrict it to the area of which she 
complained? A. To these areas that she complained 
of. I didn’t feel like a total complete physical ex- 
amination was necessary. Temperature at that time 
was 98.6, which is average normal; pulse was 72 and 
the blood pressure was 120 over 80. The woman 
seemed to be terribly upset, emotionally unstable, and 
she was advised to go home and take hot baths and 
rest. X-ray examination was made that morning of 
the) lumbar spine—that’s the lower spine—and the 
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sacral pelvie area, and it failed to show any deviation 
from the average. There was no indication of any 
displacement of a dise from an x-ray standpoint, and 
the lumbosacral articulations were negative, there 
Was no sign of any severe injury or fracture, and very 
minor arthritic changes in both sacroiliac joints, which 
I felt hke might account for some of the pain that she 
suffered at the time. But she seemed to complain over 
and above and beyond the amount of injury present— 
you understand—that vou would expect. Seemed like 
she was set on something—she was so tense. And I 
think that the woman was a nervous wreck when she 
came here. It is my understanding that she came here 
with the hopes that it would improve her well being. 


[Dep. 16-18] 


* * * She came here on a short round-trip ticket; 
and I gave her a statement that I thought a warm 
climate would be of great help due to her illness 
and accident. My impression was that she came here 
for the purpose of trying to recuperate and regain 
some control of her nervous system. She was seen 
by me first on October 20th, 1951. 


Q. When was the next time? A. November the 
3rd, in the office; November the 6th; November the 
9th; and the last time I saw her professionally—No- 
vember the 13th—-and the last time was November 
15th, at which time the notation was made “Im- 


proved.” 
[Dep. 19] 


Q. As of that date, Doctor, based upon your ex- 
perience and reasonable medical certainty did you 
have a prognosis as to these particular complaints of 
Mrs. Bradford? A. I felt like that her whole set-up 
seemed to me that it was exaggerated—do vou under- 
stand me? It seemed like that she was complaining 
far above and beyond the amount of injury or reason 
that we could find for it. 


Q. Did you anticipate any disability in the future, 
sir, as of that date? A. None whatever. I don’t 
know why this record was saved, because we usually 
get rid of them before this, but it just happened to 
be—I mean, I attributed no particular importance to 
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it, except that she was on a common carrier, and 
usually those cases are a little bit harder to manage. 


[Dep. 23-24] 


On September 14, 1957 Pullman took the deposition of 
Paul Noble in Miami, Florida. Noble testified that he 
had been an employee of The Pullman Company continu- 
ously since 1928 and that in October, 1951, he was <As- 
sistant Foreman in Miami [Dep. 3]; that on October 20, 
1951 he inspected the bedroom in which the Bradfords 
had been riding [Dep. 6] at the Florida East Coast yards 
in Miami [Dep. 7]; that he inspected all parts of the 
bedroom including the ashtray, window capping and the 
chair [Dep. 8, 9]. With respect to the ashtray he stated: 


I opened and closed the ash tray to see if there 
were any mechanical defects in the ash tray; and 
rubbed my hand along the edges of it to see if there 
were any sharp edges. 

[Dep. 11] 


His written report dated October 23, 1951, which is at- 
tached to his deposition as Exhibit 1, reads as follows: 


Miami, Florida 


October 23, 1951 
Mr. W. L. Zimpelmann 
District Superintendent 
Dear Sir: 

I inspected bedroom “C”, ear DARLINGTON 
COUNTY, Arriving train #8 10-20-51, and was un- 
able to find any defects that would cause injury to 
passenger. 


Respectfully, 
/s/ PB. L. Nosie 


P. L. Nose 
Assistant Foreman 


The case came on for trial on November 4, 1957. Be- 
fore a jury was impanelled Judge McGuire held a con- 
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ference with counsel in chambers. At the conclusion of 
that conference counsel for Pullman made an oral motion 
for judgment in its favor on the ground that the complaint, 
plaintiffs’ pretrial statement, the pretrial order and the 
depositions on file made out no cause of action against 
Pullman. Judge McGuire granted that motion and on 
November 21, 1957 signed an order entering judgment 
in favor of The Pullman Company. Although this ap- 
peal is taken from that order, it is not printed in the 
appendix to appellants’ brief as required by Rule 17(a) 
of the Rules of this Court. The order reads as follows: 


In accordance with the Court’s ruling herein on 
November 4, 1957 pursuant to the oral motion for 
summary judgment made by counsel for The Pull- 
man Company, it is this 21st day of November, 1957, 


ORDERED, that judgment be and hereby is entered 
in favor of the defendant The Pullman Company. 


By the Court: 


/s/ MatrrHew F. McGurre 
Judge 


Appellants filed notice of appeal in the District Court 
on December 20, 1957. 


On March 20, without notice to Pullman or its attor- 
neys, appellants obtained an order in the District Court 
directing the transmittal of the entire original District 
Court record to this Court as the record on appeal. That 
record is not paginated and therefore it has not been 
possible to refer to it by page number in this brief. 


At no time was a designation of record served upon 
The Pullman Company as required by Rule 72(a) of the 
Federal Rules of Civil Procedure and appellants made no 
effort to comply with Rule 17 of the Rules of this Court 
regarding the printing of the record. 
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RULES INVOLVED 


Federal Rules of Civil Procedure 
Rule 15. Amended and Supplemental Pleadings 


(a) Amendments. A party may amend his pleading 
once as a matter of course at any time before a responsive 
pleading is served or, if the pleading is one to which no 
responsive pleading is permitted and the action has not 
heen placed upon the trial calendar, he may so amend it 
at any time within 20 days after it is served. Otherwise 
a party may amend his pleading only by leave of court 
or by written consent of the adverse party; and leave 
shall be freely given when justice so requires. * * * 


SUMMARY OF ARGUMENT 


The complaint filed on October 8, 1954 alleging injuries 
to Mrs. Bradford on October 20, 1951 did not state a 
claim on which relief could be granted against The Pull- 
man Company. The complaint was never amended and 
therefore summary judgment in favor of The Pullman 
Company was properly entered. The affidavit filed by 
appellants on June 27, 1956 was an unauthorized attempt 
to amend the complaint and should not have been con- 
sidered by the District Court and ought not to be con- 
sidered by this Court. Even if the affidavit is to be con- 
sidered, the District Court properly entered judgment in 
favor of The Pullman Company upon the basis of the 
complaint, the appellants’ pretrial statement, the pretrial 
order, the affidavits and the depositions that were on file 
when the order was entered on November 21, 1957. 


ARGUMENT 


The ‘complaint did not state a claim upon which relief 
could be granted against The Pullman Company. As set 
forth above [pp. 1-2] it alleged that Mrs. Bradford was 
injured due to negligent operation of the train. The un- 





ad. 


controverted affidavit of Pullman’s Vice President Ander- 
son above [p. 2] shows that The Pullman Company 
does not operate trains and was not operating the train 
in which the plaintiffs were riding and it is clearly estab- 
lished law that The Pullman Company is not liable for 
injuries resulting from the operation of the train of 
which the Pullman ear is a part: Duval v. Pullman Palace- 
Car Co., 62 Fed. 265; Calhoun v. Pullman Co., 159 Fed. 
387; 13 C.J.S. §§ 906, 918. Accordingly, on the basis of 
the complaint judgment was properly entered in favor of 
The Pullman Company. 


The affidavit filed by appellants on June 27, 1956 in 
opposition to the motion of Pullman for summary judg- 
ment is not properly in the record and should not be con- 
sidered. The affidavit was obviously intended to modify 
or supplement the complaint. Rule 15(a) of the Federal 
Rules of Civil Procedure provides that a party may amend 
his pleading once as a matter of course at any time before 
a responsive pleading is served but that otherwise he may 
amend only by leave of court or by written consent of 
the adverse party. Pullman’s answer had been filed on 
November 4, 1954 [Appellants’ App. 4]. Consequently, 
appellants could only amend their complaint thereafter by 
leave of court or with the consent of counsel for Pullman 
and neither was obtained. Accordingly, the affidavit could 
not and cannot be considered: Lilly v. United States Lines, 
42 F.Supp. 215; Steiner v. Twentieth Century-Fox, 140 F. 
Supp. 906; Gaumont v. Warner Bros., 2 F.R.D. 45; Wo- 
mand v. Paramount Pictures, 6 F.R.D. 222. 


If appellants had sought leave of court to amend their 
complaint by appropriate motion, the motion would have 
been denied. Inasmuch as the original complaint did not 
state a cause of action, it was not amendable: WcMWichael 
v. United States, 63 F.Supp. 598. Furthermore, the affi- 
davit attempted to set forth a new cause of action which 
was barred by the Statute of Limitations [§ 12-201, Code 
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of Law for the District of Columbia] when the affidavit 
was filed on June 27, 1956; consequently, the amendment 
could not be allowed: Fern v. United States, 213 F.2d 
674; Hartmann v. Time, 64 F.Supp. 671, 680; Weren v. 
Paramount Pictures, 92 U.S.App.D.C. 347, 206 F.2d 465; 
United Exhibitors v. Twentieth Century-Fox, 18 F.R.D. 
469; Rosen v. Rex Amusement Co., 14 F.R.D. 75. 


However, if the affidavit filed by appellants on June 27, 
1956 is considered, the order granting judgment in favor 
of The Pullman Company was properly entered. The al- 
legations in the affidavit and in plaintiffs’ pretrial state- 
ment are that Mrs. Bradford was thrown off her feet by 
a sudden lureh of the train and was injured when a chair 
was overturned upon her and she was thrown against a 
sharp pointed metallic ashtray and against the unpadded 
metallic window sill. It is obvious that the allegations 
that ai chair overturned and that the window sill was not 
padded do not allege any negligence on the part of the 
Pullman Company; both the trial court and this Court 
may take judicial notice of the fact that the use of movable 
chairs and unpadded window sills always has been and is 
the uniform practice in all kinds of railroad cars. There 
is no allegation of any defect in either the chair or the 
window sill. With respect to the ashtray, plaintiffs allege 
that it was sharp pointed but the husband’s testimony, set 
forth above at page 4, was that the ashtray was not 
bent or torn, that it was solidly mounted into the window, 
and that it definitely was in the form in which it was 
manufactured by the maker. These statements indicated 
no negligence on the part of The Pullman Company in the 
maintenance of the equipment and were certainly insuf- 
ficient to require Pullman to go to trial and ineur the 
great expense necessarily involved in proving how the 
ashtray was manufactured, selected and maintained and 
all of, the other factors incident to the presentation of 
its defense before a court and jury: Ozanne v. Illinois 
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Cent. R.Co., 151 Fed. 900; Williams v. New Jersey-New 
York Transit Co., 113 F.2d 649. 


The plaintiffs’ depositions make clear that Mrs. Brad- 
ford’s injuries were the result of normal movement of the 
train, the risk of which the plaintiff assumed: Norfolk €& 
W. Ry. Co. v. Birchett, 252 Fed. 512; Chesapeake & O. Ry. 
Co. v. Needham, 244 Fed. 146. 


Upon the record before him, consisting of the complaint, 
the affidavit of Pullman’s Vice President Anderson, the 
pretrial papers and the depositions, the court properly 
entered judgment in favor of Pullman prior to the im- 
panelling of a jury: WacMaugh v. Baldwin, 99 U.S.App. 
D.C. 247, 239 F.2d 67; Biaggi v. Giant Food, 100 U.S.App. 
D.C. 338, 244 F.2d 786; Hunter v. McLaughlin, —— U.S. 
App.D.C. , 252 F.2d 857. 


Finally, the appellants’ suit and this appeal have no 
merit as is shown by the fact that she has a suit pending 
against another defendant in which she is maintaining 
that other injuries suffered at another time produced the 
very damage for which she seeks to hold Pullman re- 
sponsible in this suit. The appellant Mrs. Bradford filed 
suit on August 3, 1956 in the United States District Court 
for the District of Columbia against Mutual Benefit Health 
and Accident Association, Civil Action No. 3229-56. In 
that suit she alleged that she was injured on July 20, 1952 
and that, as a result of those injuries, she was unable to 
return to work and forced to retire from her position in 
the United States Government. In paragraphs 3 and 4 
of her complaint against The Pullman Company [Appel- 
lants’ App. 1, 2] she alleged that she was injured on 
October 20, 1951 and that as a result “she lost great 
sums of money from not being able to continue her em- 
ployment and was actually caused to retire three (3) years 
earlier than she would have done so due to the injuries 
sustained in this accident, causing great sums of money 
to be lost by her in the way of salary and in her retire- 
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ment benefits.” Mrs. Bradford’s suit against Mutual 
Benefit was certified to the Municipal Court for the Dis- 
trict of Columbia on May 23, 1958 pursuant to the pro- 
visions of § 11-756 of the Code of Law for the District of 
Columbia. 


Respectfully submitted: 


ArtHur P. Drury 
JOHN M. Lyxgam 
JOHN E. Powe iu 


1341 G Street, N.W. 
Washington 5, D.C. 


Attorneys for Appellee 
The Pullman Company 




















